
ILLINOIS POLLUTION CONTROLBOARD RECE~V~)CLERK’S OFFICE

LOWE TRANSFER,INC. andMARSHALL ) SEP 15 2003
LOWE, ) STATE OF ILLINOIS

Petitioners, ) ~°llUtiOnControl Board
)

vs; ) CaseNo. PCB03-221
)

COUNTY BOARD OF MCHENRY COUNTY,)
ILLINOIS )

)
Respondent. )

NOTICE OF FILING

TO: SeeAffidavit ofService

PLEASETAKE NOTICE that on September~ , 2003, wemailed for filing with the
Illinois Pollution ControlBoard, theattachedRespondentCounty Board of McHenry County,
Illinois’ Responseto Co-Petitioners’ Motion to Strike Portions of Respondent’sBrief, a
copyofwhich is attachedhereto.

Dated: ~ /Q ,2003 RespectfullySubmitted,

Onbehalfofthe CountyBoardofMdllemy
County,Illinois

By: Hinshaw& Culbertson

_________ ~
Oneofits Attorneys

HJNSHAW& CULBERTSON
100 ParkAvenue
P.O.Box1389
Rockford,Illinois 61105-1389
815/490-4900

70376251v1830017



BEFORETHE ILLINOIS POLLUTION CONTROLBOARDRECEIVED

CLERK’S OFFICE
LOWE TRANSFER,iNC. andMARSHALL ) SEP 152003
LOWE, )

) STATE OF ILLINOIS
Petitioners, ) Pollution Control Board

)
vs. ) CaseNo. PCB 03-221

) PollutionControlFacility SitingAppeal
COUNTYBOARD OFMCHENRY COUNTY,)
ILLiNOIS )

)
Respondent. )

RESPONDENT COUNTY BOARD OF MCHENRY COUNTY, ILLINOIS’
RESPONSETO CO-PETITIONERS’ MOTION TO STRIKE

PORTIONS OF RESPONDENT’S BRIEF

NOW COMES,Respondent,COUNTYBOARD OFMCHENRY COUNTY, ILLINOIS,

by andthroughits attorneys,Hinshaw& Culbertson,andin responseto Co-Petitioners’Motion

to StrikePortionsofRespondent’sBrief, statesasfollows:

1. Co-Petitioners’Motion to Strike is improper.

Co-Petitioners’Motion to Strike is inappropriateasit generallyconsistsof argumentsand

disagreementswith Respondent’sbrief Suchis not thepurposeof amotion to strike. A motion

to strike is appropriatewhenapleadingis insufficient in law or containsimmaterialmatter. See

735 ILCS 5/2-615 (2002);seealso 35 Ill.Adm.Code 101.500(a)(explainingthat that theBoard

may entertainmotionspermissibleundertheIllinois Codeof Civil Procedure). In this case,the

matters attackedby Co-Petitionersare not immaterial matters but, rather, are matters of

argument. While Co-Petitionersmayhavetheirposition, Respondent’sdisagreementwith that

positionis not a properbasisfor a motion strike. Rather,themoreappropriatemethodto make

suchargumentswould be in Co-Petitioner’sresponsebrief As Co-Petitioners’responsebrief

does not raise such issues,those issuesshould not be raised in this motion and should be

disregardedby this Board. To the extent that this Boardconsidersthe argumentsraisedby Co-



Petitioners,Respondentcontendsthat themajority ofCo-Petitioners’argumentshaveno merit, as

setoutbelow.

2. Lawrence Thomas has practiced 23 years in the field of hydrogeology and
has considerableexperiencein geologyand hydrogeology.

Respondentdisagreesthat it was incorrectin describingMr. Thomasasahydrogeologist

afterMr. testifiedat length and providedhis extensivecurriculumvitae, which documentedhis

backgroundin “hydgrogeology.” It is not incorrect to describe someonewho practices

hydgrogeologyas a “hydrogeologist.” In fact, Mr. Thomashas 23 years of experiencein

hydrogeologyand geology. Specifically describinghis backgroundin “hydrogeology,” Mr.

Thomasexplainedthat hehasbeeninvolved in locatingwatersupplywells andprotectingsuch

wells from contaminationsince1980. (C.00l88,p. 7). He hasalso beenactively involved in

waterresourceplanningandis working with McHenryCountyon its groundwatermanagement

plan. (Id. atpp. 7-8). In addition,hehasparticipatedin performingaGroundwaterManagement

Studyand hasbeeninvolved in a well monitoring and treatmentplan for the Village of Cary.

(Id. at p. 9). Hehasalso performedgroundwatermodelingstudiesof groundwaterflow in the

vicinity of the Village of Cary. (Id. at pp. 10-11). Mr. Thomas’ extensivebackgroundin

hydrogeologyis describedatlength in his curriculumvitae. (C.00316-325). Suchtestimonyand

evidenceclearly establishthat Mr. Thomashada soundbackgroundin hydrogeology,which is

“the branchof geologythat dealswith the occurrence,distribution,andeffectof groundwater.”

TheAmericanHeritageDictionaryoftheEnglishLanguage,FourthEdition, 2000.

Mr. Thomasalso testifiedabouthis experiencein geology. Mr. Thomasexplainedthat

since 1980,whenhe starteddesigningwater supply wells in the area,he hashad to dealwith

geology,andwhile not a geologist,he hasexperiencein geology. (C.00188,pp. 15-16.) He

explainedthat in designingwells, it is necessaryto considerthetypesofformationsandgeology



in and aroundthe proposedwell location. (Id. at p. 16). Mr. Thomasalso explainedthat his

backgroundin geologyis basedon 23 yearsofexperiencein developingwatersupplywells. Id.

The hearingofficer specifically foundthat Mr. Thomashad adequateexperiencein the

areasof geologyand hydrogeologyto allow him to testify with respectto groundwaterissues.

(Id. at p. 18-19). The hearingofficer specifically noted that “this committeecanweigh the

evidencein termsofMr. Thomas’geographicexperienceand educationasit relatesto his ability

to testify in thehydrogeologicalarea.” (Id. at p. 19). Consequently,Respondentwascorrectin

assertingthat Mr. Thomasdid haveexperiencewith respectto geologyandhydrogeologybased

on Mr. Thomas’owntestimonyofhisexperiencein thoseareas.

Therefore,Respondentrequeststhat this Boardnot strike Respondent’sreferenceto Mr.

Thomasas a “hydrogeologist,”asMr. Thomas’23 yearsof practicein that field warrantsthat

description. Furthermore,Respondentrequeststhat this Board not strike any otherportion of

Respondent’sbrief that refers to Mr. Thomas’ experiencein geologyor hydrogeologybecause

suchstatementsareamply supportedby therecord.

3. Mr. Nickodem has been involved with at least 50 landfills and transfer
stations, including at least eight transfer stations.

Respondentadmitsthat it incorrectlyassertedthat Mr. Nickodemhasbeeninvolvedwith

50 wastetransferstations. Thatstatementshouldhaveread: “Mr. Nickodemhasbeeninvolved

with at least 50 solid waste landfills and transferstations.” Despite this minor error, Mr.

Nickodem’stestimonysquarelyindicatesthat hehaswide experiencewith a numberof transfer

stations.

Co-Petitionersmisstatethe evidenceby suggestingthat Mr. Nickodemhason1y been

involved with six transferstationsbasedon the list attachedto Mr. Nickodem’sresume. Co-

Petitioners’contentionis unfoundedbecauseMr. Nickodemexplainedthat the list includedin his



resumewasnot complete. (C.00215,p. 100). Mr. Nickodemtestifiedthat hehadworkedon the

designand operationsof other transferstationsnot listed, and specifically identified two such

othertransferstations. (Id.) Co-PetitionersalsoerroneouslystatethatMr. Nickodemwas only

theengineeron two facilities; however,he specificallytestifiedthattherewereat leasttwo other

transferstationsthat he designedin Wisconsin. (Id.; seealso C.00214,p. 5). Moreover,Mr.

Nickodem testified that as an engineer for three waste companiesoperatingwaste transfer

stations,hehadauniqueperspectiveon theactualoperationofsuchstations. (C.00214,pp. 5-6).

Therefore,Respondentrequeststhat insteadof striking the statementthatMr. Nickodem

was involved with 50 transfer stations,Respondentrequeststhat this tribunal amend that

statementto indicatethat Mr. Nickodemhad “involvementwith 50 pollution control facilities,

including landfills andtransferstations.”

4. The McHenry County Board clearly found the objectors’ witnesses more
credible.

Co-Petitionerserroneouslysuggestthat theMcHenryCountyBoardmadeno credibility

determinationssimply becausethe Board did not specificallystatewhich witnessesit believed

anddisbelieved.However,therewas no needfor theMcHemy CountyBoardto do sobecauseit

wassufficient for theCountyBoardto find that the criteriaset forth in section39.2(a)ofthe Act

hadnot beenmet. SeeE & E Hauling, Inc. v. Pollution ControlBoard, 451 N.E.2d 555, 577-

578 (2d Dist. 1983) (explainingthata local hearingbodydoesnot haveto indicatespecific facts

uponwhichit madeits decision).

By finding thattheApplicant failed to satisfycriteria(ii), (iii), and(v), the CountyBoard

must have determinedthat the Applicant’s witnesseswere not crediblewith respectto their

opinionsasto thosecriteria, astheApplicant’s expertsspecificallytestifiedthat thoseparticular

criteriahadbeenmet. (C.00179,pp. 14, 42; C.00183,pp. 47-48,67-68; C.00179,p. 43. On the



other hand, the objectors’witnessesspecifically testified that thosecriteria had not beenmet.

(C.00188,pp. 50-51,C.00189,p. 61, C.00215,p. 54, C.00218,p. 79; C.00205,p. 65, C.00208,p.

89 C.00189,pp. 9-10; C.002l5,p. 55; C.00218,p.80.) Consequently,it is logical to assumethat

becausethe CountyBoardcameto thesameconclusionsastheobjectors’witnesses,the County

Board found thosewitnessesto be more credible and morepersuasivethan the Applicant’s

witnesses.

Discussionsof credibility, astheother mattersdescribedabove,aremattersofargument,

which areimproperto strike. In any event,Respondentrequeststhatno statementsregardingthe

credibility of witnessesbe strickenfrom Respondent’sBrief, asthosestatementsare supported

by therecordaswell astheCountyBoard’sconclusionto denysiting approval.

5. The McHenry County Board appropriately considered Lowe’s lack of
operating experience.

Co-Petitionersassertthat the Mdllenry CountyBoard wasnot ableto considerLowe’s

lack of operating experiencein determiningif criteria (ii) and (v) were fulfilled. However,

section39.2(a) specifically allows the CountyBoardto considerLowe’s lackof experience,as

the unnumberedcriterion allows the Board to consideras evidence“the previous operating

experienceof the applicant.” 415 ILCS 5/29.2(a). Clearly, the fact that the Applicant hadno

previousoperatingexperiencecouldbeconsideredby theMdllenry CountyBoard.

Furthermore,Co-Petitionersincorrectlyassertthat thereis no evidencethat the County

Board consideredCo-Petitionerslack of experiencein reachingits conclusionswith respectto

criteria (ii) and (v). This argument,however,is nonsensical,as everymemberof the County

Boardagreedthat it “consideredasevidencethepreviousoperatingexperienceofthe applicant

and thepastrecordof convictionsor admissionsofviolationsof theapplicantwhenconsidering

Criteria (ii) and (v) of 415 ILCS 5/39.2(a). (C.07244,pp.47-SO). BecauseLowe had never



operateda landfill or transferstationbefore,theCountyBoardmust,therefore,haveconsidered

Lowe’s “lack of operatingexperience,”a factor which could appropriatelybe consideredunder

theunnumberedcriterion.

Finally, Co-Petitionersdisingenuouslyassertthat Respondentintroducedevidenceof

Lowe’s lackof experience“for thefirst time in its brief on appeal.” This is clearlynot thecase,

asall of the evidenceof Lowe’s lackof experiencewasdirectly containedin therecordand the

transcriptsof the local siting hearing. Therefore,Respondentdid not presentevidencefor the

first timein its briefto this Court,as improperlyarguedby Co-Petitioners.

Accordingly,Respondentrequeststhatno statementsregardingLowe’s lackofexperience

bestrickenfrom Respondent’sBrief, asthosestatementsareamply supportedby therecord.

6. Respondentincorrectly labeledMcHenry County Defendersasan objector.

Respondentadmits that it erroneouslylisted the McHenry County Defenders as an

objectorandsubmitsthat it did not do soto misleadthis Board. Rather,it waspurelyamistake.

As pointedout by Co-Petitioners,therewasno distinctionbetweenobjectorsand petitioners

when the parties signed up to participate in the hearing, and Respondentadmits that it

erroneouslylabeledthe McHenry County Defendersas an objectorwhen, in fact, that group

shouldhavebeenlabeledaparticipant.

Therefore, R-espondent--does--not—object—to--the--Board—striking—the--McHenry--Count-y

Defendersfrom thelist of objectorsnamed.

WHEREFORE, Respondent,County Board of McHenry County, Illinois, respectfully

requeststhat this Board deny Co-PetitionersMotion to Strike as it contains inappropriate

argument. In the event that this Board doesnot deny Co-Petitioners’ Motion outright,

Respondentrequeststhatthis Board:



1. Not strike anyportionofRespondent’sbriefthat refersto Mr. Thomas’experience

in geologyorhydrogeology;

2. Amend Respondent’s statementregarding Mr. Nickodem’s experiencewith

transferstationsto saythat Mr. Nickodemhad “involvementwith 50 pollution control facilities,

including landfills andtransferstations.”;

3. Not strike any statementsregardingthe credibility of witnessescontainedin

Respondent’sbrief and

4. Not strike any referencesregarding Lowe’s lack of experiencecontainedin

Respondent’sbrief.

Dated: September~ , 2003

CharlesF. Helsten
HeatherK. Lloyd
HINSHAW & CULBERTSON
100 Park Avenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900

Respectfully

OF

ofits Attorneys

70376058v1830017



AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109ofthe Illinois CodeofCivil
Procedure,herebyunderpenalty of perjury under the laws of the United States of America,
certifies that on 9/ Ri , 2003, a copy of the RespondentCounty Board of
McHenry County, Illinois’ Response to Co-Petitioners’ Motion to Strike Portions of
Respondent’sBrief, servedupon:

DavidMcArdle
Zukowski, Rogers,Flood & McArdle

50 Virginia Street
CrystalLake,IL 60014

DorothyM. Gunn
BradleyHalloran

Illinois Pollution ControlBoard
JamesR. ThompsonCenter

100 W. RandolphSt., Ste. 11-500
Chicago,IL 60601

By depositinga copy thereof,enclosedin an envelopein the United StatesMail at Chicago,
Illinois, properpostageprepaid,beforethehourof5:00 P.M., addressedasabove.

H1NSHAW & CULBERTSON
100 ParkAvenue
P.O.Box 1369
Rockford,IL 61101
(815)490-4900

70376250v1830017


